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(riven that the vast majority of lawsuits -
arourd 95 per ceat - seitle before tral, very
few civil litipators spend moch fime in the
spupiraom before a judge. Even fewer have
ropresented a <lient bedore a jury.

Enter Jack Fireman, one of the best knewn
plasndsff-side wrial lewyers m Ootario. With
over 40 years at the Bar and hundreds of
trials umder his belt, Fireman pontificated for
The Lawpers Weekly on the finer points of

persuading a jury

Jury or judge?

Just becamse your olient may be entifled to

a eivil trial by jory doesn’t mean that you
should astomatically send cat a jury notice,
Fireman says.

When choosing & jury trial, factors to cone
sider include the Totiowing:

* jury trials tend t0 be longer and if the
case iz appedled it can add anather year of
Tw o 1he process;

* if the case is clear cug, it may bo bother 1o
ot for a setibement or trinl by judgs alone;

+ juwdges have o far greater undenstanding
of eattam {2e0es, sch g chronlc palm, than
jaries do,

“Tufdges, more so than juries, have opme
to wndersiand that chronic pam is very real,”
Frreman sava. He noled that the Supreme
Court of Canada enanimously held that

“ghronic pain™ was a digability in Mova
Ecotia (Workers ' Compensation Foara) v
Martin, (2009 5.C.J Mo 54

deniificofion

It i muoch more imparant that a jery like
the [awyer than the client, As Fireman says,
“the plaintiff is only in the witness box for 8
short time. Bal there i3 one person wha is
niways in front of the jury: the lawyer”™

Haow dis yon get a jury to identify with
yau? Appearance and demeanar are crucial.
Pay attention o vour dress. Dos "t wiear asy-
thing that might put off a member of a jury
like o mose-ring, gaudy jewelry or a tiny
ponyinil,

See dury Poge &

Budgeting cost of disputes makes justice more affordable

Mlamy peomle blame lmwvers for
& lack of acoess o the cavil justice
system. As 3 resalt of this public
pemception, tho Benchers of 1he
Law Sociaty recemiy conleded
thai access o justice was one of
he medL serious 1ssees facing the
Begal professioe, and meds #a top
prioaLy:

But the cost of lawvers is not
the come of the probien: meiead, i@
12 4 eivil justice system thit is nol
ensl effective o iedividaal Liti-
gants. The syetem disesn’™ soe s
prionky on ensurang that the costs
of resclving the dispute have g
senwible relationship fo 1o
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ot or jssaes in digeee
T civid justice system coald

set @ priogity on making the
syalem more alffordable for indi-
vidudl labigants; wsing concepis
wach ns budgeting
Budgeting

_Today, cases proceed o tripl
withoat sy priority they be

resolved cosl effectively, Maotions
are Broupht, documesnts are
temandsd and discoveries are
held without lawyers o1 judges
requiring that these procedures
make zense in relation 1o ibe
arnount of msnes In dispute
Buodgeting can resolve this
mse. [f the arevoiing in dispute is,
sy, B0, the lowyer shouldd
daliver 4 budget 1o the cliont
belorehand that ahows how the
case can be hroagh to risl for &
cosl that is reasemable i relation
i that amoune. The chient and the
wayer muy agres that 30 per cent
in n ressopsble amount, or

66

Todoy, coses
proceed to

trial without
any priority that
disputes be
resolved cost
effectively.

=L,

Sl 000, Then the Bayver m
tedl the client, “We can
IT7.500 on pleadongs, 520,
docamentary &nd aral dise
syl £32. 500 am prepenmg fiv
anmending on trjal.”

The lowryed would advis
client that this plan wouid in
[0 By o discovery il
days at mial, and no mode
@l and the Lvwver waook
an to thet badget, Or the
conld say thal he or she pa
spend less than that smount
lawyer did mot agree, the
clieat would try to find am
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Demonstrative evidence persuades juries best

iy
Comrued Fram Poge 7

As for demessor. try 1o
build rapport with the jury
Above all don't he copde-
segnding. “IF o $octor ix in the
wilniesé sland and he uses med-
ical jargon, it woald be a mis-
take 10 aay ] wnderstand what
an MEI 15, bal can you explain
it to the jury®™ Fireman cau-
tinns, He adds thar the correst

snftwars

yaur fim

= (38t beftar organized

LexisNexis®
Litigation Services

Get control of the facts Take
command in the courtroom,

respanse 15, “Can yon explain
what an MET i3 g0 us7?"

Demansrative avidence

The old adage, "a picture is
worth a thousand words™ ig
nowhere truer than im a per-
sonal injury case dealing with
inCErnald gijeries,

For example, when dealing
with a brain mjury whers there
i¢ oo hleedmg, bringing a
model of & skull 10 court can

From pleadings to production to trial...

*® [pat best-of-breed, intagrated, and easy-fo-usa
tools, sardces, and sodtwae

¢ Count on Laxishexis' pramier trainirg and
sappart throughout the liigation procass

= Lombing key Quicklaw™ and Buttenwarths
razaarch with our eaard-winning litigatsan

« Standardize the litigation processes acmss

= (perate more efficlertly

E-Era[FjgiEi Efficient | Comprehansive

belp illostraze the nature of the
tranma hevier than any verbal
explanatien, cays Fireman. He
explams that you can show the
Jary the taised ridges: on rthe
mandel of the skoll &nd deman-
strate how injury can oooor
when the braim rocks back amd
fontk in & collisaen and srkes
the rised ndges.
Demenstrative evidence is
an “ptrention grabber™ and is
misch more sffective ar per-

Case Analysis Salutions

= CazaMlap® Case Anaiysis Softwars

s Timefap®: Timeling Graphing Softwsrn

+ Tawthap®. Transcript Summary
Softidn

« Norehdap®: Outhning Sofhware

Litigation Management and
Electronic Discovery Salutions

a Concondancs™
# (nticon™
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= Apntied Discomn®

Electronic Filing Solutions

= LaxiaNexis® E-Filing Soiutions

Far mara infanmatian,
call 1-B00-GEB-6881 o visil
www.leosnais.call tigationservices

suading & pury thon o long-
winded iechnical explasation,
Fireman sys,
Oipening ramarks

The lunction ol opeortg
remarks is to tall youwr client’s
Eiegy, naol 1o arpee the case, Yo
should lay ot & road map of
whers yiu are gomg snd why,
You should explain your func-
tign ae the lawyer and also
explain (o ke jory their role,

that they are responsible [or
weighing the fects of the case,
deciding Tabilsty ard ssscising
damages.

Lt b nks0 sssenbal 10 recog-
nicod the: weaknegies n your chae
ahead of tims and address them
im thee opewing. For example, if
vour clien is an alcoholk, you
will waatl b tedl the jury wpfron
and find 2 way to inoculste the
jary from the defense attack,
Fresnam 25T

‘TF youe albnw the defense 1o
hring oud ibal your chient bas 2
history of alcoboliem {or Lhe
figgt time, it's & mistake,”
Fireman says. "The way to
inoculais e plainnff apainst
the Tull sting of a defense
attack is bt explan it o the
opening.’

He added, “If you fesl you
have to o somethang Vo ook:
aympathy [in a persoaal injury
case], perhaps yoa should take
# mecil Toaic ™

Cross-puamanalion

Forget the word “cross™
when doMg cross-Exiams, Smce
“erons™ 1eils the jury that wou're
angry, Firvman 2uys

“You may know thal ihe
othor side’s sxpért 13 biased,
egntiatical and in the insurapce
company's pockel, al the jury
doean 't know thet,"” Fireman
says. Always keep in mind the
relative populanty of awyers
wersus oeher professionals, such
ax docions, anigineers and podice
officers

“Taki: & liokc it cpinaon palis,"
Firemnn pdvises. "Lawyors are as
umpopular 4z George W Bush”
The moral? Be palie anal
respectal whin crosd-CxMnanmg
ATy WitTeass ar expert.

Closmyg anguements

Pertiaps the trickiest istes 0
nddrees in chosing argumends is
the guanfum of damages. To s
jary comprised of mdddle-class,
Bloe  collar  workers and
redirees, the sume being
requested are likély (0 appear
exoghitant

“Yom really have to get dhe
jary to andecstnnd hivw minis-
cule i the scheme of things
T3040, 0060 de,” Frreman saxs
“The maximum geoeral dam-
ages are really peasmis, Even the
warsl hockey player i the WHL
makes S300 000 a yar”

Fireman saya that whea
deajing with damages the two
[HME Mg RTINE 801 dlrive Bsomes are
Ferst, the (ury mnss ol ke oo
accoumnt the abilsty of the deden-
dani 1o pay; &nd secoodl, chat the
amourds 2d 1ssue really s rather
srsall tn the grand scheme of
things. |



