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RAZING
THE
BAR

Tightening of litigation
claims costs hits
insurance defense
lawyers hard
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As insurance companies confront escalating claims
costs, they are faced with either holding the line

On payouts or increasing premiums.

Defence lawyers warn, however,
that cutting hourly fees and

dispursement costs is negatively
Impacting claims settlement and

threatening the
future of the
defence bar

BY LAURA KUPCIS

aced with almost three years
of increasing litigation costs,
insurers have been forced to

take a good, hard look at their legal
budgets and make some tough choices.
But in an effort to curb costs, are insur-
ance companies inadvertently creating
a potentially damaging situation for the
lawyers contracted to defend them in
the event of a claim?

Once a backroom discussion
between insurers and their vendors, the
issue has now been flagged publicly by
some senior members of the insurance
defence bar. Insurance defence lawvers
do not want to appear to be complain-
ing: They have always been paid slightly
less on an hourly basis than their
commercial litigation counterparts.
This was never very significant in the
past, they say, because it was balanced
off by a predictable volume of work and
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the security of dealing with a client that
paid immediately upon receipt of the
invoice.

A few things have changed,
however, since those days. Suddenly,
insurance lawyers went from earning
roughly 20 per cent less than their
counterparts — and opponents — in
the commercial litigation bar to 40 per
cent less, amounting to a difference of
more than $100/hr. “At annual billable
time of 1,800 hours per year. that is
$180,000 per lawyer per year,” observes
Brian Elkin, president of the Canadian
Defence Lawyers (CDL) and partner
responsible for the Ottawa office of
Lavery, de Billy LLP.

In a rare moment of candour about
money issues, Elkin sounded the alarm
publicly in a speech delivered to the
Canadian Insurance Claims Managers
Association (CICMA)/ Canadian Inde-
pendent Adjusters’ Association (CIAA)
joint conference in Toronto in January.
“If there are five lawyers doing this, it
translates to $900,000 per year per
office.”

To be fair, insurance companies,
when reviewing expenses, see the
amount spent on legal expenses as a
significant sum of money. In an effort
to cut back and reduce cost, they look
to legal expenses. This has been an

especially important exercise in today’s
soft market, which is characterized by
escalating claims costs.

Claims costs have risen by $800 mil-
lion from $3.4 billion in 2006 Q1 to
$3.7 billion in 2007 Q1 to $4.2 billion
in 2008 Q1. Despite slight increases in
net premiums earned, claims ratios are
still on the rise, as well, from 62.92 per
cent in 2006 Q1 to 73.57 per cent in
2008 Q1, according to total Canadian
property &
casualty financial data from the Office
of the Superintendent of Financial
Institutions Canada.

Insurance companies have two ways
to react to escalating claims costs:
charge more for the product, passing
the cost along Lo consumers, or trying
to hold the line on payouts, Linda
Paccanaro, vice president claims at
Kingsway General Insurance, says.

“What you are seeing is the industry
struggling to contain its costs and that
may be creating perceptions around
containment in many different areas.”
she says. “The first place you go to is
expenses, and | think what lawyers fail
to recognize sometimes is that from the
perspective of the outsourcing [insur-
ance company]... [lawyers] are the
leading source of expense.”

For Carmen Place, past president of
CDL and partner with Lindsey Kenney,
taking a lower hourly rate is a fair
exchange for the opportunity to work
with a sophisticated client — one that
immediately pays the bills, provides
considered instruction and is honest
and direct. Such is not always the case
when working with other clients, he
notes.

Be that as it may, the lawyers defend-
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